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Atrocity, War Crime, and Treason in the English Civil War 

BARBARA DONAGAN 

THE REPUTATION OF THE ENGLISH CIVIL WAR is unusually benign. Its literature of 
atrocity is minor and low key compared with the horrifying accounts and 
repellent illustrations of events of the Thirty Years' War and the Irish Rebellion 
of 1641. Yet England knew atrocities, as well as marginally permissible cruelties, 
and not only those committed against the Irish. They also occurred on home 
ground against the home-grown. These atrocities have attracted slight attention, 
other than for anecdotal purposes, although they raise the question of what kind 
of war England's was, as wars go. This question has only recently begun to engage 
historians.' Past inattention may perhaps be explained by the belief that, as all 
wars are bad, discrimination is irrelevant; or that the war was English and 
moderate, and besides served virtuous historicist ends of democracy, liberalism, 
and toleration; or that military history is a matter of marches and battles, dramatic 
but marginal to mainstream historical studies. 

Seventeenth-century English men and women saw things more comparatively, 
and they were less sanguine that a fortunate exceptionalism would protect them 
from war's worst excesses. They were acutely conscious of war in contemporary 
Europe and as aware of its rules, practice, and theories as of its social dangers and 
atrocities. They believed that preservation from the "sea of blood ... [and] fury 
of fire" that they perceived in Germany required careful observance of the norms 
of war.2 

Wars may differ in ways that greatly affect the speed or slowness with which 
postwar reconciliation or acceptance of status quo is achieved. One factor is the 
degree to which the enemy is believed to have observed or transgressed the codes 
of war and to have been guilty of atrocities and war crimes: not merely the 
unorganized, random outrages committed in all wars by troops out of control but, 

I am grateful to the Henry E. Huntington Library and the British Academy for an exchange 
fellowship in 1990 that supported research in England. I am also grateful to Geoffrey Parker, Blair 
Worden, the editor of the AHR and its anonymous readers for helpful criticism of an earlier version 
of this article. 

I See Ian Roy's pioneering article, "England Turned Germany? The Aftermath of the Civil War 
in Its European Context," Transactions of the Royal Historical Society, 5th ser., 28 (1978): 127-44. The 
question is explored in Charles Carlton, Going to the Wars: The Experience of the British Civil Wars 
1638-1651 (London, 1992). See also Ronan Bennett, "War and Disorder: Policing the Soldiery in 
Civil War Yorkshire," in War and Government in Britain, 1598-1650, Mark Charles Fissel, ed. 
(Manchester, 1991), 254-55, 264-65; Barbara Donagan, "Codes and Conduct in the English Civil 
War," Past and Present, 118 (February 1988): 65-95. 

2 J. Philolaus, A Senrous Aviso to the Good People of this Nation, Concerning that Sort of Men, called 
Levellers (London, 1649), 3. I owe this quotation to Steven Zwicker. 
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1138 Barbara Donagan 

more important, institutionalized, officially sanctioned acts of policy. In our own 
day, the Geneva Conventions prohibit such acts, and the Nuremberg trials 
wrestled with the legal and moral difficulties of defining offenses and condemned 
offenders.3 Recent proposals for a permanent international body to try war 
crimes, stemming from the civil war in Bosnia, are only the latest recognition that 
rules are broken and the latest attempt to find a way to enforce them. 

What follows is neither a comparative study of conduct in the wars of early 
modern Europe nor a study of evolution from Lieber's Code and "General 
Orders No. 100" of the American Civil War to the Hague Conventions of 1899 
and 1907 and the Geneva Conventions. It is instead a study of the conduct of 
Englishmen toward each other in their wars during the 1640s. Although theirs 
was a narrow and local conflict, it must also be seen in the context of European 
theory and practice of war, for England was not insular in its military culture. Like 
the rest of Europe, it struggled to observe and enforce uncodified, unwritten rules 
and conventions that would set limits to personal and property damage (although 
the limits do not always appear particularly humane). Soldiers and civilians alike 
sought to contain the forces of social disruption and chaos that seemed always to 
menace the thin skin of ordered society and in war threatened to burst free. The 
degree of success in maintaining the standards of conduct to which both sides 
subscribed, the severity of punishment or reprisal for failure, these, like the social, 
personal, and economic factors that modified behavior in war and encouraged 
selective amnesia in peace, helped to shape the politics of Interregnum and 
Restoration. After the war ended, the way in which former enemies perceived 
each other's past conduct had much to do with the ease or discomfort with which 
they were able to live as neighbors and to act as members of the same polity. 

Englishmen of the mid-seventeenth century confronted difficulties with which 
we are still familiar: allocation of war guilt, the nature of charges, proper 
jurisdiction and constitution of courts, and appropriate punishments. Long 
before Nuremberg, English theorists tackled the "Nuremberg defense" of acting 
under orders, for they saw the need to act according to conscience on the one 
hand and the social and military imperatives of obedience on the other. They, too, 
knew the value of a scapegoat "other" who could be demonized and made 
responsible for the worst cruelties (and by implication mitigate the guilt of more 
useful or attractive enemies). 

Despite historians' recent arguments that we should reject an Anglocentric 
perspective and instead consider British wars that encompassed three kingdoms 
and a principality,4 I shall confine my discussion to war in England in the 1640s. 
To assimilate conflicts of different kinds to a single category impedes understand- 

3 For continuing debate on the legitimacy and effectiveness of international tribunals and on 
definitions of war crimes, see the responses to Telford Taylor, The Anatomy of the Nuremberg Trials: 
A Personal Memoir (New York, 1992), in, for example, Geoffrey Best, "Between Hot and Cold War," 
Times Literary Supplemnt (August 27, 1993); Istvan Deak, "Misjudgment at Nuremberg," New York 
Review of Books (October 7, 1993), and subsequent correspondence (November 4, 1993); see also Alan 
Donagan, "Victors' Justice," London Review of Books (February 16-29, 1984); Robert Conot, "In a 
World Beset by Violence, Who Should Face War-Crimes Charges?" Los Angeles Times (March 7, 1993). 

4 See Conrad Russell, The Fall of the British Monarchies 1637-1642 (Oxford, 1991), vii, on 
"genuinely British history"; J. S. Morrill, The Nature of the English Revolution (London, 1993), 246, 
259-65. 
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ing of the wars being conducted in the British Isles. For the English were 
conducting three kinds of war, of which only one was unequivocally civil. Despite 
the union of the two crowns in 1603, Scotland remained a separate kingdom, and 
its soldiers normally merited the treatment due to foreign foes. The complicated 
struggles in Ireland can best be described as colonial wars that engaged fluctuat- 
ing forces of liberation and faction. Such distinctions cannot be neat or exclusive, 
but neither are they purely scholastic, for codes of conduct differed according to 
the kind of war being fought. Against a Christian foreign enemy, the laws of war, 
posited on hostilities between sovereign states, were straightforwardly applicable. 
In a colonial war, especially one with strong racist, religious, and retributive 
elements, many argued that the laws of war were abrogated, since barbarian or 
heretic "others" or outsiders did not merit the protections due to the civilized and 
Christian.5 In a civil war, laws of war came into conflict with laws of peace that 
punished taking arms against authority as treason. When fighting began in 1642, 
the status of the conflict as war was not self-evident. The history of the English 
civil war is in part a history of why it was fought as a foreign war and of lapses 
from that mode. 

Four issues will be addressed here. The first is how the rules of foreign war 
came to be accepted as applicable, the second, the nature of those rules, with 
special attention, as illustration, to those for surrender. Third, the problem of 
failure to observe codes will be approached through some of the conflict's more 
unsettling events, which raise issues of atrocity and war crime. Finally, I will argue 
that a change between the first and second civil wars marked a decline from the 
mutually observed professional codes that moderated relations between enemies 
before 1648. Certain subsidiary themes that cannot be explored here underlie this 
discussion. One is the extent of pre-war military education among Englishmen, 
which has been greatly underestimated. When the war began, many soldiers on 
both sides were already educated in the theory and practice of modern war; their 
codes of conduct were assimilated by new recruits.6 Another is English legalism 
and sensitivity to challenges to traditional jurisdiction, which informed anxious 
attention to the questions of who should decide what constituted an offense in 
war, who should punish, and what the relation of military to civil power should be. 
And a third is the overwhelming importance-not only in military affairs-of 
keeping faith, of the reliability of the given word, which derived from the 

5Compare the evolution of Spanish views on treatment of denizens of the New World as 
described in Silvio Zavala, The Political Philosophy of the Conquest of America, Teener Hall, trans. (Mexico 
City, 1953), chaps. 2-3; and see The Rights and Obligations of Indians and Spaniards in the New World 
according to Francisco de Vitoria, reconstructed by Luciano Perenia Vicente (Salamanca, 1992), for a 
useful abstract of Francisco de Vitoria's formulation of Indian rights and his view that war against 
barbarian and pagan Indians should meet the criteria for just wars and observe normal rules of 
conduct. Contrast the alternative tradition: for example, Ginies de Sepulveda in 1547 on "fitting and 
... salutary" dominion over "barbarians ... savages who hardly merit the name of human creatures"; 
and Benito de Penialosa y Mondrag6n in 1629. Zavala, Political Philosophy, 53, 57. Seventeenth- 
century English attitudes to the Irish largely belong in the latter tradition. I am grateful to Michael 
Perceval Maxwell and Mary Gregor for leading me to Zavala and the Vicente redaction of Vitoria 
respectively. 

6 I have discussed these points in the papers "Halcyon Days and the Literature of War: England's 
Military Education before 1642" (forthcoming, Past and Present) and "Learning War: The Profession 
of Arms and Pre-Civil War England." 
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utilitarian value of dependable promises as well as from the religious quality of the 
oath.7 

WHY, IN A CIVIL WAR, were the rules of foreign war observed? The obvious answer, 
of course, is utilitarian: it did not pay to do otherwise, to set the stage for a war of 
reprisal, of lex talionis. If the resolution to the problem seems obvious now, it was 
less so in 1642.8 In the early messy months of the war, both sides exercised 
restraint; but, late in the year, the Royalists indicted three captured Parliamen- 
tarian captains, one of them the future Leveller John Lilburne, for treason. 
Instead of granting the protections due to prisoners of war, the Royalists 
proposed to try them at Oxford by the processes of civilian law before Sir Robert 
Heath, justice of the King's Bench; conviction would be speedily followed by 
execution. Only Lilburne's dramatic last-ditch appeal to Parliament saved them. 
The House of Commons mustered all its legal talent, and within two days a joint 
declaration by Lords and Commons confronted the charge of treason and, more 
to the immediate point, warned of consequences. If the Royalists proceeded from 
indictment to trial, or if these officers or any other agents of Parliament were 
harmed, not only would judge and officials be held liable but exact reprisal would 
follow: "the like Punishment shall be inflicted, by Death or otherwise, upon such 
Prisoners as have been, or shall be, taken by the Forces raised by Authority of both 
Houses of Parliament."9 

Meanwhile, at some time early in the war, the king's secretary recorded "a 
serious Debate in Council" in which it was argued that exchange of prisoners- 
that is, countenancing a practice governed by conventions of war between 
nations-"tacitely impl[ied] the Justice of the War," thus granting it the status of 
war rather than rebellion. The king, out of concern for his imprisoned followers, 
agreed to exchanges, but his secretary observed, "He might by the known and 
ancient Laws of the Kingdom have executed such as He took in Arms as Traytors 
and Rebels."'0 The principle of beneficial mutual restraint was clearly at work; 
and, by December 1642, Parliament, in what Lilburne later called "that declara- 
tion of Lex Talionis," had spelled out the consequences of abandoning it." 

7 See, for example, Richard Zouche, Iuris et iudiciifecialis, sive, iurts inter gentes, et quaestionum de 
eodem explicatio, Thomas Erskine Holland, ed., James Leslie Brierly, trans., 2 vols. (Washington, D.C., 
1911), 2: 174. 

8 See A Catalogue of the Names of the Dukes, Marquesses, Earles and Lords, that have absented themselves 
from the Parliament, and are now with His Maiesty (n.p., 1642), 16, on "those who have been declared 
Traytors" by Parliament; and compare Military Orders and Articles, Established by his Majesty (Oxford, 
1642), 1, on the Royalist designation of Parliament's troops as "disloyall and Rebellious Subjects." 
(This rare early edition of Royalist articles is in the library of Lincoln College, Oxford.) 

9Journals of the House of Lords (hereafter, LJ), 5: 497; Journals of the House of Commons (hereafter, 
CJ), 2: 891-92; Pauline Gregg, Free-bornJohn: A Biography ofJohn Lilburne (London, 1961), 101-03; 
Edward Hyde, Earl of Clarendon, The History of the Rebellion and Civil Wars in England, 3 vols. (Oxford, 
1702-04), 3: 391. 

'0 Sir Edward Walker, Histonrcal Discourses (London, 1705), 247-48. Walker's dating is vague; he 
refers to "good Subjects ... barbarously clapt on Shipboard," but although Royalist prisoners still 
languished on hulks in the summer of 1643, his account seems to predate that time. Bodleian Library, 
Oxford (hereafter, Bodl. Libr.), MS Tanner, 62/lB, fol. 248. 

" Thomas Bayley Howell, A Complete Collection of State Trials and Proceedings for High Treason, 33 
vols. (London, 1811-26), 4: cols. 1303-04. 
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Restraint had prevailed, but both sides had established a reserve claim to the legal 
right to regard the enemy as traitors to a civil state, even as they refrained from 
implementing treason's penalties. 

Many found this restraint onerous and misguided. Furthermore, what consti- 
tuted treason and therefore merited punishment was a matter of partisan 
judgment. Sir Edward Walker, the king's secretary, argued that Parliament could 
only execute those taken in arms as traitors "by an arbitrary power" or by an 
intrinsically ridiculous claim to prosecute for statutory treason. Parliamentarians 
for their part argued that the king's soldiers were engaged "in the Act of War 
against the Parliament, which, by the Laws and Statutes of this Realm, is Rebellion 
and High treason against the King and Kingdom."'2 The distinction between civil 
and military guilt also presented problems that were to dog future debates over 
pardon, indemnity, and oblivion. 13 Despite difficulties, however, the principle had 
been made explicit: the laws of war rather than the laws of the civil state were 
applicable, and Englishmen confronted each other as "lawful enemies."'4 In the 
first civil war and its aftermath, the codes of war on the whole prevailed over the 
law of treason. Yet warning had been given of the inherent danger of civil war; 
each side had defined the other as traitorous, and a shadow of the state's more 
ruthless law hovered over relations between victor and defeated. Its presence was 
acknowledged in 1642; it grew darker in 1648. 

THE CODES OF WAR OFFERED POSITIVE PROTECTIONS of persons and property, both 
civilian and soldier, and negative prohibitions against certain kinds of conduct. 
They comprehended both crimes against humanity and crimes that infringed the 
laws of war. The present argument begins with the conduct of soldiers, for 
although the codes of war and just war theory were not unrelated, they impinged 
little on each other, and we are here concerned with ius in bello, not ius ad bellum. 
Then as now, it was agreed that war should not be undertaken except for a just 
cause; but, then as now, it was rarely difficult to prove that one's cause was just. 
Further, the legitimacy of the institution of war was rarely challenged; pacifism 
was a marginal issue in mid-seventeenth-century England, although neutralism 
was widespread. William Gouge, an influential Puritan minister, in part antici- 
pated Carl von Clausewitz when he wrote, "Warre is a kind of execution of 
publique justice; and a means of maintaining right." The "iniquity of men," he 
added, "causeth a necessity of warre," and although it was often "abused," yet 

12 Walker, Historical Discourses, 248; LJ, 5: 497. On the adaptable nature of treason charges, see 
Conrad Russell, "The Theory of Treason in the Trial of Strafford," English Historical Review, 80 
(January 1965): 32-33; and John Bellamy, The Tudor Law of Treason: An Introduction (London, 1979), 
228-35. 

13 For mingling of soldiers and civilians, see, for example, the propositions of Uxbridge and Newcastle 
(1644 and 1646), which excluded officials, clergy, and soldiers from pardon. These indiscriminate 
categories reflect a groping toward a political concept of war guilt. The Constitutional Documents of the 
Puritan Revolution 1628-1660, Samuel Rawson Gardiner, ed. (Oxford, 1889), 197, 215-16. 

14 Zouche, luris et iudiciifecialis, 2: 37-38: "lawful enemies are those to whom are due all the rights 
of war" (unlike traitors, including rebels and deserters, and unlike robbers, including brigands and 
pirates). See also Alberico Gentili, De iure belli libri tres, J. C. Rolfe, trans., Coleman Phillipson, intro., 
2 vols. (1612; Oxford, 1933), 2: 15, 22-26. 
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1142 Barbara Donagan 

there was a 'just and right use of warre."' 5 The codes of war addressed the 
tension between its just and right use and its abuse. 

Norms of conduct in war derived authority from three different sources: from 
standards of religion and morality, sometimes described as the law of nature; 
from the laws of war, internationally recognized professional conventions; and 
from army regulations. The resulting complex of rules was familiar in seven- 
teenth-century England. 16 First, religion and morality alike-and Protestant 
England recognized both the teaching of the church fathers and of more recent 
Catholic authorities such as Francisco Suairez-forbade cruelty for its own sake, 
deplored blood lust, and decreed that certain categories of persons-the weak, 
the defenseless, and the holy-should be protected. Hence the outrage at 
breaches of the protections (which were admittedly not absolute) due to women, 
children, ministers, the old, the sick, and the dead.'7 Second, the laws of war 
formalized these protections along with much else in military conduct, covering 
such matters as conventions of surrender, plunder, and parole. They remained as 
yet unwritten, with the exception of occasional protocols between opponents on 
particular matters, but they were nonetheless internationally recognized and 
widely if not infallibly observed.'8 They relied on assurance that faith would be 
mutually kept, and they provided a comprehensive contractual etiquette of 
conduct between enemies whose personal and professional honor was impugned 
by any accusation of breach of their rules. In the absence of other sanctions, 
honor, morality, and not least reciprocal utility supported them.19 Third, and 
more mundanely, articles or ordinances of war, the disciplinary regulations that 
governed each army, were largely concerned with practical matters-no sleeping 
on watch, no running away-but they also incorporated moral rules and "laws of 
war," as in prohibitions of rape and killing prisoners. This category of written 
army ordinances was the only one with formal legal and punitive machinery, for 
offenders against articles of war could be tried by court-martial. 

15 William Gouge, The Churches Conquest over the Sword, in Gods Three Arrowes: Plague, Famine, Sword, 
2d edn. (London, 1631), 214; and see Barbara Donagan, "Did Ministers Matter? War and Religion 
in England, 1642-1649,"Journal of British Studies, 33 (April 1994): 129-33. See Gentili, De iure belli, 
2: chap. 5; and Zouche, luris et iudiciifecialis, 2: 112. 

16 See, for example, Theodor Meron, "Shakespeare's Henry the Fifth and the Law of War," 
AmericanJournal of International Law, 86 (January 1992): 1-45; Donagan, "Codes and Conduct." For 
the authoritative account of the preceding period, from which the rules of the seventeenth century 
directly descended, see Maurice H. Keen, The Laws of War in the Late Middle Ages (London, 1965). 

17 For the evolution of the idea of protection, seeJulius Goebel, Jr., Felony and Misdemeanor: A Study 
in the History of Criminal Law (1937; Philadelphia, 1976), chap. 5. Also see Gouge, Churches Conquest, 
295. To the objection that the Israelites had on occasion killed all their enemies, including women 
and the old, Gouge replied, "Extraordinary cases are not exemplary." The people so dealt with "were 
by God devoted to utter destruction," either because his chosen people were destined to inherit their 
land or because they implacably hated and wronged his children. Exceptional cases did not invalidate 
rules, although they justified the failure to apply them. Such arguments of instrumentality in God's 
cause, of "implacability" or intransigent defiance, and of lex talionis, were prevalent in the civil war but 
hardly confined to it. 

18 For example, the Dutch-Spanish protocol on prisoners of 1602, renewed in 1622. Henry 
Hexham, The Principles of the Art Militarie (London, 1637), containing An Appendix (Delft, 1637), 3-8. 

19 See Meron, "Shakespeare's Henry the Fifth," 38, on prisoners' "right to life" and the contractual 
element in this law of war; and Gentili on the "implied contract ... between the captor and the 
captive": the prisoner "seems in person to make a bargain with the enemy for his life." De iure belli, 
2: 216. 
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One class of guide to the perplexed is notably absent from this list. This was, 
after all, a great age in the history of international law and the related law of war 
and peace. Yet, although Juan de Ayala and Hugo Grotius were known in 
England, and although their views were reflected and developed there by the 
Italian Protestant Alberico Gentili and the English Richard Zouche, both of whom 
held the chair of civil law at Oxford, it is difficult to perceive the influence of their 
academic teaching on practice or normative theory in the civil war. It was not that 
those with pre-war military education or the newly minted soldiers of the 1640s 
lacked a theoretical and literate interest in war, for early seventeenth-century 
England produced and consumed a large military literature. Comprehensive in 
subject matter and catholic in authority, it covered the minutiae of infantry drill 
and the large campaigns of Gustavus Adolphus; its exemplars ranged from King 
David and Caesar to Maurice of Nassau, and its authorities from Augustine and 
Xenophon to Francesco Guicciardini and the duc de Rohan.20 Though hardly 
parochial, this was a vernacular literature. It was designed for those with a present 
professional interest in war, for citizen-soldiers at home, for potential soldiers or 
curious civilians, and for a population deeply interested in the fortunes of 
Protestantism in continental Europe. It told them how war was conducted, 
practically and morally, and in so doing prepared them for their own war. The 
English in fact did not need the new high theory, set out in Latin treatises, of 
Gentili and Grotius for guidance. The precepts and distinctions offered by the 
modern theorists on grounds for a just war, or treatment of prisoners, or division 
of spoils did not differ substantively from those of traditional and religious 
mentors such as the ministers William Gouge or Richard Bernard or from the 
rules culled from military manuals and popular narratives. Despite the prestige of 
the new theorists, their impact on the popular educated audience was as yet 
limited. Zouche's Latin synthesis of Grotius and Gentili, published in 1650, 
probably reflected views already familiar to his Oxford pupils, but they did not 
shape conduct in Oxford's years as Royalist capital and garrison. Grotius was 
much admired, but his fame was religious as well as legal, and his work on war and 
peace was not published in English until 1654.21 Gustavus Adolphus is said to 
have carried a copy of Grotius in his saddlebag; we should perhaps look for the 
influence of the new theorists of international law in attempts to model practice on 

20 For the longstanding cosmopolitanism of English writers on war, see Matthew Sutcliffe, The 
Practice, Proceedings and Lawes of armes (London, 1593). 

21 The new theorists' Latin works appeared in some of the more omnivorous libraries, and they 
were sought after by members of court, legal and religious elites. See Sutcliffe, Practice, Proceedings 
and Lawes of armes, 11, 14, for a somewhat grudging recognition of Ayala as "a great man among the 
Spaniards." Sir Robert Harley owned a copy of Ayala in Latin (title unspecified), British Library 
(hereafter, BL) Additional MS (hereafter, Add. MS) 70,001, fol. 16; and see Zouche, Iuris et iudicii 
fecialis, 1: v, 2: viii. On Grotius's reputation and English connections, see, for example, Matthew 
Gibson, A View of the Ancient and Present State of the Churches of Door, Home-Lacy, and Hempsted; Endow'd 
by ... Viscount Scudamore (London, 1727), 77-94, 98-105; Chirk Castle Accounts, A.D. 1605-1666, 
W. M. Myddelton, comp. (St. Albans, 1908), 54 (for Sir Thomas Myddelton's purchases of political 
and religious works by Grotius in 1655). Interestingly, Grotius, Gentili, and other theorists are absent 
(unless in untitled manuscripts) from the large library of the earls of Huntingdon, although military 
works and accounts of European affairs are amply represented. I am very grateful toJames Knowles 
for allowing me to see his reconstruction of this library from the Hastings MSS in the Huntington 
Library; see Henry E. Huntington (hereafter, HEH) Hastings (hereafter, HA) Inventories Box 1, 
item 13; HAF[inancial] 12, items 10, 19; HAF 13, items 38, 46. 
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that of the "New Starr of the North," the great Protestant hero of the age, rather 
than in direct impact of their teaching and writing.22 

Traditional sources of the codes of war sufficed to provide impressive regula- 
tion of cruelty and violence designed to protect civilians and soldiers alike. Yet the 
rules also incorporated careful distinctions, notably on the differing degrees of 
culpability assigned to actions in hot and cold blood. And their permissive dark 
side doubtless contributed to survival of the system. For nearly every military 
"crime" against enemies or civilians, there was a situation in which otherwise 
prohibited behavior became permissible or excesses became excusable. If a 
besieged town refused to surrender, was stormed, and fell, it was legitimate if not 
admirable to sack and plunder the town and even kill its civilians.23 Reprisal 
offered a particularly useful justification for appalling actions, matching atrocity 
for atrocity. And it was characteristic to blame the victims for the cruelties their 
enemies were forced to commit against them. Towns that refused to surrender 
brought their fate on themselves. As one commander wrote, "[L]et the blame of 
that cruelty on both sides lie upon those that force it to be done."24 

Despite such useful and flexible exceptions to protective rules, there was a 
strong sense of when actions that might in theory be allowable were in practice 
cruel and excessive.25 So actions that might be condoned if committed in hot 
blood became inexcusable in cold blood, a distinction that survives in law and 
war. Protection extended even to "vile [and] ... wretched" enemies. Edward 
Symmons, a Royalist preacher, told Prince Rupert's troops that conscience and 
reputation required that they 
neither do, nor ... suffer to be done, in coole blood, to the most impious Rebells, any thing 
that savours of immodesty, Barbarousnesse, or inhumanity ... To be an houre or 2 in 
hacking and torturing a woefull wretch, or in takeing away that miserable life, which might 
be concluded in a moment, or to wreake ones fury upon a dead Carkasse, is a most 
barbarous, cowardly and impious thing ... 'tis plainly Diabolicall to insult over men in 
misery.26 

22 On Gustavus Adolphus and Grotius's influence on him, see A[lexander] Gil, The New Starr of the 
North, Shining upon the Victorious King of Sweden (London, 1632); Michael Roberts, Gustavus Adolphus, 
2d edn. (London, 1992), 68, 154; Hedley Bull, "The Importance of Grotius in the Study of 
International Relations," and Georg Schwarzenberger, "The Grotius Factor in International Law and 
Relations: A Functional Approach," in Hugo Grotius and International Relations, Hedley Bull, et al., eds. 
(1990; Oxford, 1992), 75, 301. 

23 For such an exception, see The Essential Portions of Nicholas Upton's De Studio Militanr, Before 1446, 
Translated by John Blount, Fellow of All Souls (c. 1500), F. P. Barnard, ed. (Oxford, 1931), 28: "a man 
must kepe his promys also wyth hys enmy; but that ys to be understonde when hys enmy doth so 
lykewyse wyth hym, or els nott." See also Gouge, Churches Conquest, 278-79, on duties of courtesy, 
humanity, charity, mercy, and kindness; but note pp. 295-96: "common Humanity" also recognized 
occasions for killing and torture. 

24 William Salt Library, Stafford, Salt MS 493, Lewis Chadwick to Sir Francis Ottley, April 18 
[1644]; Ioshua Sprigge, Anglia Rediviva (London, 1647), 11. Sir Thomas Fairfax warned that God 
sometimes hardened "hearts ... to their own destruction." John Rushworth, Historical Collections of 
Private Passages of State .. , 8 vols. (London, 1659-1701), 6: 105. The "blame the victim" argument 
remains creatively useful: compare reports during the Gulf War that cruise missiles hit a non-military 
site in Baghdad and killed civilians only because they were diverted from their intended target by 
defenders' anti-aircraft fire (Baghdad, January 1993). 

25 Gentili quoted Justinian: "Not everything which is lawful is honourable." Gentili, De iure belli, 2: 
211. 

26 Edw[ard] Symmons, A Military Sermon (Oxford, 1644), 35. 
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German atrocities. P. Vincent, The Lamentations of Germany (London, 1638), 15, courtesy of the Henry E. 
Huntington Library, San Marino, California. 

Laws and exhortation were one thing, practice another. Everyone knew that 
troops were often beyond the control of their officers and that soldiers, like 
civilians, engaged in mob actions that exceeded official policy. Henry V's warning 
to Harfleur foreshadowed the civil war: 
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We may as bootless spend our vain command 
Upon th'enraged soldiers in their spoil 
As send precepts to the leviathan 
To come ashore.27 

In the 1640s, commanders of both sides beat and slashed at their men in 
unavailing attempts to enforce proper conduct toward defeated enemies.28 

The civil wars saw notorious atrocities that went beyond such "hot-blooded" 
breaches of the rules. By world standards, admittedly, they were small-scale 
horrors, but England knew atrocities nasty enough to evoke echoes of Germany. 
Even in the first war, less bitter than the second, massacres of soldiers who had 
surrendered or of women after the battle of Naseby, the hanging-with sadistic 
preliminaries-of civilians in Dorset, the more prolonged sadism and appalling 
conditions inflicted on prisoners at Oxford, the treatment of Irish men and 
women, all endanger any conception of a kinder, gentler war. Nevertheless, a 
rickety equilibrium was maintained in the conduct of enemies to each other and 
to civilians. War crimes did not become policy, atrocities were individual and 
sporadic, and reprisal was precariously contained. 

To a notable degree, observance of the laws of war was self-regulated by 
soldiers themselves, who exhorted each other not only to be "Humane," "honest," 
and "Christian" but to observe "customary" and "civil and soldierly correspon- 
dence" and to maintain "the honour and reputation of gentlemen and soldiers."29 
England's pre-war military education laid the foundation of knowledge of 
international professional norms. The fashioned self that emerged from this 
conditioning was a professional as well as religious, moral, and social entity. 
Conduct between enemies was governed by professional and personal standards 
without the intervention of the state.30 

The potential for conflict between the claims of profession and state was 
explicitly recognized. When York fell to Parliament in July 1644, the commanders 
"explained" the articles of surrender: "[T]he Generals of the Armies have 

27 William Shakespeare, Henry V, III: 3.24-27; and see 1-43, for Henry's use of the "blame the 
victim" argument. For civil war echoes, see, for example, surrender negotiations at Chester when 
both sides invoked "the fury of ... enraged soldiers," or the call to Wimborne to surrender before 
"the enraged soldiers . . . be in blood." BL Add. MS 1 1,332, fol. 92v; Bodl. Libr. MS Tanner 62/1 B, 
fol. 171. 

28 Rushworth, Historical Collections, 5: 267; Diary of the Marches of the Royal Army during the Great Civil 
War; Kept by Richard Symonds, Charles Edward Long, ed. (London, 1859), 66-67; Walker, Historical 
Discourses, 79-80, 247; Calendar of State Papers Domestic 1644 (hereafter, CSPD), 502; Tho[mas] Carte, 
A Collection of Original Letters and Papers, Concerning the Affairs of England, From the Year 1641 to 1660, 
2 vols. (London, 1739), 1: 32 (Royalist troops used the reprisal argument to justify nonobservance of 
articles). See also BL Add. MS 11,810, fol. 14; C. H. Firth, Cromwell's Army, 4th edn. (London, 1962), 
292-93. 

29 BL Add. MS 11,332, fols. 86, 92v; Rushworth, Historical Collections, 6: 105; and see BL Stowe MS 
143, fol. 1 19v; Devon County Record Office, Exeter, Seymour of Berry Pomeroy MSS 1392 M/L 
1644/54. Mutual courtesies did not preclude hard bargaining or hard fighting; see the Fairfax- 
Hopton negotiations of 1646, Rushworth, Historical Collections, 6: 105-07. 

30 For a complaint that Parliamentarian conduct fell below international standards, see Sir John 
Byron (a Royalist with European military experience): "when they have an advantage, [they] think it 
dishonour to use those civilities practised by soldiers in foreign parts." "John Byron's Account of the 
Siege of Chester 1645-1646," J.B., ed., Cheshire Sheaf, 4th ser., 6 (1971): 23. 
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German atrocities. Vincent, Lamentations of Germany, 5. 

Treated as Generals in reference only to themselves and their Souediers,... they 
had no Order to meddle with any Ordinances of Parliament."''3 But if they 
deferred to Parliament in civil matters, there was no doubting that they claimed 
autonomy as generals and soldiers or that "the bounds of the Army" included 

31 Rushworth, Historical Collections, 5: 640; the question at issue was Parliament's orders for 
sequestration of property of suspect civilians. 
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terms of settlement with the enemy in particular engagements. The first civil war 
was characterized by military self-regulation and adherence to norms governing 
conduct between soldiers, which, despite variable practice, survived on the basis of 
mutual trust between parties to an unwritten contract. Jurisdiction over soldiers 
for their acts as soldiers remained in military hands. Intra-army offenses were 
governed by processes of trial and punishment set out in articles of war, while 
treatment of soldiers who fell into enemy hands was regulated by the laws of war. 
As we have seen, the laws of war were not purely protective; an enemy who had 
offended against them was liable to punishment, but his fate was determined by 
his professional peers.32 

The first break in the pattern came late in 1644, when Parliament passed an 
ordinance forbidding grant of quarter to Irish soldiers captured in England. It 
raised broad new questions about punishment for conduct in war. Their devel- 
opment during and after the second civil war heralded a conflict between military 
and civil jurisdictions and subordination of the traditional codes that protected 
combatants to political needs of the civil state. It also relegated the Irish to the 
category of barbarians unworthy of the protections due to Christians, let alone 
Englishmen.33 

THE RESULT OF THE 1644 ORDINANCE was, not surprisingly, a series of retaliatory 
hangings. They were not the first of their kind for English or Irish.34 InJuly 1644, 
Colonel William Sydenham had already hanged Irish prisoners with the approval 
of Parliament's general, the earl of Essex, and in reprisal the Royalist Sir Francis 
Doddington had strung up twelve civilians "upon the same tree," but this and 
other incidents had not led to systematic, centrally sanctioned withdrawal of 
protections for defeated combatants.35 In February 1645, however, after the fall 
of Shrewsbury, thirteen Royalist Irish prisoners were hanged. Prince Rupert 
protested that the codes of war had been comprehensively breached: to kill 
prisoners who had surrendered to quarter was "contrary to the law of nature and 
nations, contrary to the rules and customs of war, in any parts of the Christian 
world," and in reprisal for this "provocation and ... injustice" he hanged thirteen 

32 Regulation of conduct between enemies must be distinguished from trials of persons of one's 
own side, for example of the Parliamentarian Nathaniel Fiennes and the Royalist Francis Windebank 
for premature surrender, or for crimes from murder to adultery; so must civilian treason cases, for 
example, of civilians plotting to betray a town (as at Bristol). 

33 Acts and Ordinances of the Interregnum, 1642-1660, C. H. Firth and R. S. Rait, eds., 3 vols. 
(London, 1911), 1: 554-55. Compare 1: 553-54, for an ordinance passed on the same day "for the 
Redemption of the Captives at Algiers," which although designed for relief of victims of non- 
Christians did not contain inflammatory language like that used of the Irish. 

34 For example, executions orchestrated by the earl of Warwick, Parliament's lord admiral, and the 
Royalist colonel Edward Seymour in 1644. When Warwick proposed a third execution, Seymour 
warned, "[I]t will not rest there." Historical Manuscripts Commission (hereafter, HMC), Fifteenth 
Report, Appendix, Part VII, The Manuscripts of the Duke of Somerset ... (London, 1898), 77-78; 
Rushworth, Historical Collections, 5: 685; see also 5: 814; CSPD 1644, 351; BL Add. MS 29,319, fol. 11. 

35 Doddington's "butcheries" were stopped by the intervention of the Royalist general Sir Ralph 
Hopton rather than by fear of reprisal. The Memoirs of Edmund Ludlow. . . 1625-1672, C. H. Firth, ed., 
2 vols. (Oxford, 1894), 1: 95-96. Ludlow believed that these hangings were ordered by Parliament. 
See also Arthur Rutter Bayley, The Great Civil War in Dorset 1642-1660 (Taunton, 1910), 204-05. 
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Protestant English. He would have been unworthy of his command, he explained, 
if after "soldiers of [his] ... were barbarously murdered in cold blood, after 
quarter given them," he had not "let the authors of the massacre know, their own 
men must pay the price of such acts of inhumanity, and ... be used as they used 
their brethren ... in the same manner."36 

Contemporary Germany hovered behind the subsequent exchange between 
Rupert and Essex, two commanders who had served there, in their language of 
atrocity and their warnings of increased bloodiness now and increased irrecon- 
cilability later. Both appealed to the laws of war. Essexjustified reprisal against the 
Irish by the atrocities of their rebellion of 1641, committed against "harmless 
British protestants ... without distinction of age or sex," and by their refusal to 
give or receive quarter.37 For Rupert, the obligations of quarter were paramount. 
He recognized that the way in which the laws of war were observed affected both 
the nature of war and its aftermath. If they continued in this "rigour" of hanging 
prisoners, he warned, reprisal would become the norm, and the war would grow 
"more merciless and bloody": "[It] is like to be so managed, that the English nation 
is in danger of destroying one another (or ... ) of degenerating into such an 
animosity and cruelty that all [elements] of charity, compassion, and brotherly 
affection, shall be extinguished."38 And, indeed, for a time, although reprisals 
rumbled on intermittently, there was no widespread collapse of the rules of 
quarter. Prudence as well as soldierly standards militated against it; the dangers 
of a war conducted according to lex talionis were all too clear.39 

The exchange between Rupert and Essex turned on permnissible action after 
soldiers had surrendered. Rules of surrender were, of necessity, an intrinsic part 
of a soldier's education. They applied to individuals in the field and to defended 
places, whether castles, houses, churches, or towns. In the field, the life of a 
soldier who laid down his arms was presumed to be safe. In sieges, there was a 
crucial distinction between storm and surrender. If the besiegers were forced to 
storm, then anything short of rape or mutilation was permissible.40 If surrender 

36 BL Add. MS 11,331, fols. 75v-76; and see Bodl. Libr. MS Add. D.1 14, fols. 153-56 (misfoliated) 
for another (damaged) version of this letter; see also The Letter Books of Sir William Brereton, Volume 
One, January 31st-May 29th 1645, Robert Norman Dore, ed. (Chester, 1984), 227-29. For the terms 
and circumstances of the Shrewsbury surrender, including the Royalists' failure to protect their Irish 
troops, see Eliot Warburton, Memoirs of Prince Rupert and the Cavaliers, 3 vols. (London, 1849), 3: 58. 

37 Bodl. Libr. MS Add. D.1 14, fols. 148-49. It hardly needs to be said that atrocities were both 
exaggerated and reciprocal; however, for the powerful effect of reports from Ireland, see Keith J. 
Lindley, "The Impact of the 1641 Rebellion upon England and Wales, 1641-5," Irish Historical 
Studies, 18 (September 1972-73): 143-76. 

38 BL Add. MS 11,331, fols. 75v, 76v. 
39 For indications that not all Parliamentarians were comfortable with the ordinance against 

quarter, see HMC, 13th Report, Appendix I, Manuscripts of ... the Duke of Portland (London, 1891), 1: 
238; Edmund Staunton, Phinehas's Zeal in Execution of Iudgement ... A Sermon Preached before the ... 
House of Lords ... October 30, 1644 (London, 1645), [A2v], 5, 13: Staunton ardently defended the 
ordinance against "Politick reasonings" but admitted "a blush of irregularitie." See also Rushworth, 
Historical Collections, 5: 814, for the soldier still unhanged six weeks after conviction. In April 1645, 
one Parliamentary major wrote that he knew "of no order or ordinance that authoriseth the taking 
away of ... lives" once quarter was granted; he was defending, apparently successfully, prisoners 
recently taken at Beeston, Cheshire. Dore, Letter Books of Sir William Brereton, 199-200. 

40 See Meron, "Shakespeare's Henry the Fifth," 29-31, on the tardiness with which the specific 
prohibition of rape was incorporated into modern international codes of war. Zouche, Iurns et iudicii 
fecialis, 2: 180-81, followed Gentili and Grotius (against Jean Bodin), in concluding that prohibition 
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had been negotiated, however, its terms should be binding. The rules for such 
surrender were elaborate, governing for example treatment of envoys and 
degrees of honor in the ritual of surrender itself. Terms varied according to 
circumstance but were drawn from a common menu. For the defeated to march 
out with colors flying, match lit, and bullets in mouth was a tribute to courageous 
resistance; confiscation of arms and colors was severe, even dishonorable. Honor, 
utility, and disgrace were carefully calibrated, as when defeated troops marched 
out with half their colors flying and half furled or were allowed to carry out their 
arms only to deposit them outside the town for the use of the victors; and the 
practical value of match and bullets at the ready against surprise attack is 
self-evident. Terms for civilians-such as severity of financial penalties-also 
varied, as did disposition of the defeated, whose main options were to go home 
(usually with a promise not to bear arms again), to enlist with the victors, or to 
become prisoners. Much depended on the length and bitterness of the siege or the 
victor's anxiety to move on. 

For individuals, the most important distinction was that between surrender to 
quarter and surrender to mercy, a distinction that even raw troops and civilians 
learned fast, for practical reasons. Quarter and mercy were terms of art, and 
"mercy" was less "merciful," in the word's moral and untechnical sense, than 
quarter. To grant an enemy quarter was understood to guarantee that his life 
would not be forfeit for his actions as a soldier, although he could be held liable 
for civil or military crimes committed while a soldier (for example, rape, or 
robbery committed as a free agent, or breach of parole).4' To kill a soldier who 
had surrendered to quarter by laying down his arms or by negotiated articles 
offended against the laws of arms. A surrender to mercy only, however, left a 
victorious commander extensive discretionary power. 

Despite wide general understanding, negotiators were careful to define and 
elucidate. So at Arundel castle in 1644, the Parliamentary commander Sir William 
Waller's "explication" distinguished the "fair quarter and civill usage" he offered 
to Royalist officers from the "quarter for their lives" granted to their men: "By fair 
quarter, I understand, giving life to those that yeeld, with imprisonment of their 

of rape was, in Grotius's words, "the Law of Nations, not of all nations, but of the better among 
them." For its prohibition in English military law before and during the civil war, see "Ordinances for 
Warre, &c., at the Treate or Council of Manuce," printed in Francis Grose, The Antiquities of England 
and Wales, new edn., 8 vols. (London (1783-87]), 1: 34 (Henry V's laws); Lawes and Ordinances of 
Warre, Established for the better Conduct of the Army by ... The Earle of Essex (London, 1642), 11, "Of 
Duties Morall," No. IL: "Rapes, ravishments, unnaturall abuses shall be punished with death"; Orders 
and Institutions of War, Made and ordained by His Maiesty, And by Him delivered to His Generall ... The Earle 
of Newcastle ([London?], 1642), 4, No. 12: "Whosever shall force or ravish any woman within our 
quarters, or any other place, shall suffer death." This provision was dropped from some later Royalist 
articles of war. 

41 See, for example, Richard Bernard, The Bible-Battells, or, The Sacred Art Military (London, 1629), 
247-52: it was "perfidious" to kill those who had yielded to "good quarter" with promise of life and 
good treatment-unless they were guilty of crimes: "To slay poore prisoners in cold blood is a note 
of a savage and implacable nature. But here is to be excepted, such prisoners taken as do deserve 
iustice to be executed upon them." Captives who proved treacherous or posed a threat were also 
excepted (as at Poitiers; but contrast Gentili's condemnation of Henry V's action at Agincourt; 
Meron, "Shakespeare's Henry V," 38-39; Gentili, De iure belli, 2: 211-12). See also Sutcliffe, Practice, 
Proceedings and Lawes of armes, 338: killing prisoners led only to reprisal, and "such savage cruelty is 
contrary to the nature of faire warres." 
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persons, but civill usage, which is sufficient security, they shall not be plun- 
dered."42 And Sir Thomas Fairfax, Lord General of the New Model Army, 
explained in 1648, "[C]ommon quarter to any Enemy, taken in a Field-Engage- 
ment, or other Action, [was] . . . always understood ... to be an assuring of Life 
against the immediate execution of the military Sword, or any further execution 
thereby without judicial Trial." The most reassuring protection came from 
"Quarter ... upon Capitulation or Agreements," that is, from a pre-surrender 
treaty containing specific protective clauses, whereas mere "common Quarter," by 
"the general sense and practice in all Wars," did not guarantee against future 
punishment for offenses extrinsic to the surrender. Mercy, however, was an even 
harsher matter. If soldiers were forced to yield to mercy, either because of 
circumstances of capture (such as unduly prolonged resistance) or because 
specifically excepted from general quarter and "rendr[ed] to Mercy," a victorious 
general was "free to put some immediately to the Sword, if he [saw] cause."43 Such 
"causes" were often tendentious and became occasions for anxious selfjustifica- 
tion and bitter recrimination. 

Admittedly, the protections of quarter, even when not hedged about by 
stipulations, were less than perfect in practice. Accident, confusion, ignorance, 
lack of discipline, even love and grief, led to breaches of acknowledged rules.44 
Such failures stemming from hot blood, confusion, or particular cruelty, however, 
did not threaten the broad context. Fairfax and his officers were noted for their 
care "to see Articles always kept, in which they judged their honour deeply 
concerned," and for their insistence to Parliament that surrender terms should be 
observed. On the very eve of the second civil war, an ordinance confirming the 
Oxford surrender terms and requiring that they should be observed "in all 
Things whatsoever" was before Parliament.45 The principles of the laws of war 
applicable to the defeated had not been abandoned. 

IF LAWS WERE ACKNOWLEDGED although practice was imperfect, what kinds of 
breaches of the soldierly code of conduct elicited outrage, when did they qualify 
as atrocity or war crime, and when were they assimilated under the law of the state 
rather than the law of the soldier? Four nasty cases illustrate success and failure 

42 Certain Propositions Made By Sir William Waller, At the Surrender of Arundell-Castle (n.p., 1644), 6. 
Social status of course affected the degree of "civility" extended to prisoners, See also Bernard, 
Bible-Battells, 252. 

43 Rushworth, Historical Collections, 7: 1247, 1303. Fairfax defined "fair quarter" to include life, 
freedom from wounding or beating, warm clothes, shelter, and food. 

44 See Lucy Hutchinson, Memoirs of the Life of Colonel Hutchinson, James Sutherland, ed. (London, 
1973), 181, on the soldiers at Preston in 1648 who, "enrag'd" by the death of their colonel, "fought 
not that day like men of humane race. Deafe to the cries of every coward that askt mercy, they kill'd 
all, and would not a captive [should] live to see their Collonell die." 

45 Howell, State Trials, 4: col. 1159; Rushworth, Historical Collections, 7: 864; LJ, 10: 338; CJ, 5: 607, 
622. This confirmation was intended as part of a general political settlement rather than as 
parliamentary intrusion into military affairs. In March 1648, Fairfax emphasized the equal obligation 
of Parliament and soldier to observe articles: "It much concern[s] the parliament and myself to make 
good that engagement for the performance of those articles [for the surrender of Portland], which 
I do in an especial manner recommend to your consideration." Derbyshire Record Office, Gell of 
Hopton MSS, D3287, C/PARL/P/1d. 
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in observation of the laws of surrender. These differ in scale, but the same rules 
applied. In all four, soldierly codes of conduct were breached. All, it can be 
argued, were atrocities. Yet they reveal ambiguities of partisan judgment and 
inconsistencies of response. They also reveal a progression from first to second 
civil war, toward the increased bloodiness of which Rupert had warned and 
toward supervention of political over professional jurisdiction in treatment of the 
defeated. The potential dangers, for soldiers and society, were immediately 
evident. 

To Parliamentarians, the events that took place at Hopton castle in Hereford- 
shire and Barthomley in Cheshire during the first civil war were indisputable 
atrocities. The language of narration reveals how deeply ingrained were the 
criteria for proper conduct in war and how deep the revulsion when its "laws" 
were broken. In March 1644, the garrison of Hopton castle surrendered to 
Royalist troops commanded by Sir Michael Woodhouse. They asked for "quarter 
for their lives," but instead they had to agree to abandon their arms and "submit 
to mercy." Nevertheless, they "came out expecting mercy" (in its non-technical 
sense) and that they would "only be made prisoners"-a reasonable hope in view 
of precedents elsewhere. They had not thought, said their colonel, "of such a 
death as ... was upon so many honest souls." They were bound together and 
"stripped naked as ever they were born, it being about the beginning of March 
very cold and many of them sore wounded." After an hour, "the word was 
given"-that is, it was an official decision, unlike those occasions when troops ran 
wild ignoring officers' orders-"that they should be left to the mercy of the 
common soldiers, who presently fell upon them, wounding them grievously, and 
drove them into a cellar unfinished, wherein was stinking water, the house being 
on fire over them, when they were every man ... presently massacred."46 Most of 
the victims were clubbed to death. Their colonel described the event as "Siege, 
Surrender and Butchery." Another witness wrote, "This inhuman and barbarous 
act, wherein the laws of God, of man, of nature, of nations and of arms are 
violated, cries to the great Justice of heaven to revenge; and we hope that the 
justice of England will in due time require an account of it."47 

Hopton was at least a real military event. In the trivial and confused affair at 
Barthomley the previous Christmas, Royalist forces marauding through Cheshire 
"set upon the Church, which had in it about 20 Neighbours, that had gone in for 
Safety." When MajorJohn Connaught and his men entered the church, they took 
refuge in the steeple, but the Royalists smoked them out: 

46 HMC, Manuscripts of the Marquis of Bath, vol. 1 (London, 1904), 29, account of Captain Priamus 
Davies; and see 37-38, account of Colonel Samuel Moore. Hopton, small but strategic, was 
garrisoned by about thirty men. Compare the fate of the garrison at Wakefield, Yorkshire (1643), 
who "scorned" surrender and refused quarter yet survived to become prisoners. Bodl. Libr. MS 
Tanner 62/1 A, fol. 103. John Webb, Memorials of the Civil War between King Charles I and the Parliament 
of England as It Affected Herefordshire, 2 vols. (London, 1879), 1: 387-90, suggests that the defenders 
of Hopton were "ignorant of the severe rules of war," but Moore distinguished between surrender 
to quarter and to mercy and exonerated Woodhouse of breach of quarter. HMC, Manuscripts of the 
Marquis of Bath, 1: 39. 

47 HMC, Manuscripts of the Marquis of Bath, 1: 29, 36. The note of horror survived in Webb's 
nineteenth-century account, Civil War. .. Herefordshire, 1: 389-90, particularly 1: 390, n. 3; but he 
comforted himself: "many of [the Royalists], it is fair to state, are said to have been Irish." 
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Irish atrocities. Sa[muel] Clarke, A Generall Martyrologae (London, 1651), following 364, courtesy of the 
Henry E. Huntington Library, San Marino. 

being stifled in the Steeple, [they] called for Quarter; which was granted by Connought. 
But when they had them in their Power, they stript them all naked, & then most 
barbarously murthered 12 of them, contrary to the Laws of Arms, Nature, & Nations. This 
cruell Connought cut the Throat of one Mr. John Fowler, a hopefull yong Man, & Minister 
there. Only 3 of them miraculously escapt with Life.48 

Barthomley was a notorious atrocity. The mayor of Royalist Chester recorded that 
"divers of the parliament party.l. were most barbarously used and murdered in 
cold blood," and he saw divine justice in the fact that these forces "prospered not 
after."49 At the trial of Charles I, the blood of "those honest souls that were killed 
in cold blood ... at Barthomley in Cheshire" cried out forjustice, and "their wives 
and their children cry[ed], Justice upon the Murderer."50 

48 Memorials of the Civil War in Cheshire and the Adjacent Counties by Thomas Malbon, . . ., and Providence 
Improved by Edward Burghall, James Hall, ed. (Chester, 1889), 94-95. John Fowler was in fact the 
schoolmaster and son of the rector. 

49 BL Harl. MS 2125, fol. 135v. 
50 Howell, State Trials, 4: col. 1043. Oral tradition suggested a more complex story-that the 
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Both cases exhibit classic characteristics of atrocity narratives. At the center was 
the fact of massacre and insistence on its cold-blooded nature, on guilt by 
intention. Circumstantial phenomena clustered around this core. There were 
justificatory counter-claims that the Parliamentarians at Hopton had used poi- 
soned bullets; aggravated individual horrors, such as the death of an eighty-year- 
old man, "weak and not able to stand, [whom] they were so compassionate as to 
put. . . in a Chair to cut his throat"; and pathetic codas, such as a maidservant still 
"distracted" from fright in 1695.51 Revulsion at individual cruelties mingled with 
dismay at abandonment of laws of war, and the mayor of Chester was not alone 
in believing that "the great Justice of heaven" punished those responsible.52 

Yet those responsible did not face the 'justice of England," civil or military.53 
Major Connaught, though financially penalized and politically marginalized, was 
not physically punished.54 Sir Michael Woodhouse survived despite the claims of 
his "cruelties" and "base ... murder" at Hopton, and some elements of his story 
suggest explanation for unexpected clemency.55 Shortly after the massacre, he 
showed kindness and courtesy to the captive children of Sir Robert Harley, a 
leading Parliamentarian, and observed the honorable conventions of war in 
arrangements for their transfer to London. When he himself was finally forced to 
yield Ludlow after a courageous defense, he did so confident that he would 
receive "fair terms and performances."56 The courtesies that survived between 
enemies were evidence of shared social interest and personal bonds that amelio- 
rated the practices of war (while not significantly lessening the zeal with which it 
was waged). These, together with shared professionalism and respect for oppo- 

rector's son fired from the steeple on the Royalist troops and killed one of them, whose fellows 
revenged his death "by butchering many within the church." Edward Hinchcliffe, Barthomley: In 
Letters from a Former Rector to His Eldest Son (London and Newcastle-under-Lyme, 1856), 41-42. 
Hinchcliffe's 97-year-old informant (in 1839) heard the story from his father, the grandson of a 
survivor. Seeking to palliate "barbarity," Hinchcliffe suggested a military purpose behind occupation 
of the church; however, compare a Royalist letter: "I put them all to the sword, which I find to be the 
best way to proceed with these people, for mercy to them is cruelty." Quoted in "John Byron's 
Account," Cheshire Sheaf, 6 (1971): 2. 

5' Webb, Civil War.. . Hereford-shire, 1: 388-89. 
52 "After this Massacre the King's affairs never prospered," wrote one observer, "& whenever his 

soldiers craved quarter, the reply was we'll give you none but Hopton Quarter." Webb, Civil War ... 
Hereford-shire, 1: 389, n. 2. 

53 Peter R. Newman, Royalist Officers in England and Wales, 1642-1660 (New York, 1981), 81, 
believes Lieutenant-Colonel Congrave, one of Woodhouse's officers at Hopton castle, was killed in 
revenge for the massacre there, but he seems to have been merely one among other victims at 
Littledean, Gloucestershire, where Royalists who surrendered to quarter were "put to the sword" by 
enraged Parliamentarians in circumstances ironically mirroring Barthomley (see n. 50 above). 
Bibliotheca Gloucestrensis, John Washbourn, ed. (Gloucester, 1825), 93, 328; Peter Gaunt, The 
Cromwellian Gazetteer (Gloucester, 1987), 58-59. 

54Newman, Royalist Officers, 78 (under "Colnock"); Calendar of ... the Committee for Compounding, 
&c., 1643-1660 (hereafter, CCC), 5 vols. (London, 1889-92), 1: 117. See also the case of Colonel 
Ralph Snead, implicated at Hopton and captured soon after, who benefited from the laws of war for 
exchange of prisoners. Newman, Royalist Officers, 350; Malbon, Civil War ... Cheshire, 94-95; CCC, 2: 
893, 1032-34; Calendar of ... the Committee for Advance of Money (hereafter, CAM), 3 vols. (London, 
1888), 2: 1180; CSPD 1661-1662, 164-65. 

55 Washbourn, Bibliotheca Gloucestrensis, 91; HMC, Manuscripts of the Marquis of Bath, 1: 29; Webb, 
Civil War ... Hereford-shire, 1: 389-90. For Woodhouse's career, see Newman, Royalist Officers, 421; 
Warburton, Memoirs of Prince Rupert, 3: 56; Webb, Civil War.. . Hereford-shire, 2: 359. 

56 HMC, Manuscripts of the Marquis of Bath, 1: 33-35; Webb, Civil War ... Hereford-shire, 2: 268. 
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nents who acted bravely, and recognition that it did not pay to allow intermittent, 
unsystematic breaches of codes to endanger larger mutual observance, combined 
to protect the defeated from widespread abandonment of the codes of war. 

The sieges of Colchester and Pontefract illustrate the change brought by the 
second civil war. Its greater bitterness was not alleviated by its brevity and futility 
or by Royalist incompetence. Instead, Royalist desperation was matched by 
Parliamentarian shock, fear, and outrage rendered more acute by the number of 
former colleagues who now joined the king. It was expressed in religious terms by 
Oliver Cromwell and more secularly by Fairfax, in response to pleas on behalf of 
old Parliamentarians who had turned their coats. Former Royalists had "not 
apostasised," said Cromwell, but these officers "formerly served ... in a very good 
cause" and had "sinned against so much light." For Fairfax, it was a matter for 
Parliament's justice, "not so much that they were in Hostility against them, . . . as 
that they have betrayed the Trust they reposed in them, to the sad engaging the 
Nation again in War and Blood."57 Breach of faith, sin against the light, betrayed 
allegiance, and return to war and blood all embittered relations between enemies. 

The second war was effectively over in five months during the spring and 
summer of 1648. The victors later argued selectively that Royalist participants 
were subject to the law of treason; but, despite Parliament's apparent dominance 
of the country by early 1648 and the disparity between the forces of the two sides, 
combatants fought the war according to the laws of war and as a conflict between 
"lawful enemies." The king may have been Parliament's prisoner, but Royalists 
argued that a commission from his son Prince Charles was fully legitimate: "The 
prince hath his [commission] from his father, and I have mine from the prince, 
which is full power, he being captain-general of his majesty's forces," said one, a 
view the king reportedly fostered.58 England's constitutional condition in fact 
remained unresolved. The king, though imprisoned, was still nominally sover- 
eign, and it was still possible to invoke the mantra of fighting for king, lords, and 
commons. Not until the middle of 1649 did Parliament pass new treason 
ordinances reflecting abolition of "the Kingly Office."59 

Despite shock and bitterness and occasional lapses into savagery, the usual rules 
governed combat relations between enemies in the field.60 In victory, however, 

57Wilbur Cortez Abbott, The Writings and Speeches of Oliver Cromwell, 4 vols. (Cambridge, Mass., 
1937-47), 1: 620-21; Rushworth, Historical Collections, 7: 1190, 1233. 

58 "An exact Relation of the Trial and Examination ofJohn Morris, Governor of Pontefract-castle," 
in A Collection of Scarce and Valuable Tracts ... of the Late Lord Somers (hereafter, Somers Tracts), Walter 
Scott, ed., 2d edn., 13 vols. (London, 1809-15), 7: 10. Morris argued the analogy of the legitimacy 
of commissions issued by Fairfax, who was himself commissioned by Parliament. See Howell, State 
Trials, 4: col. 1111, for a witness at the king's trial who deposed that Charles advised him "That he 
being upon a Treaty, would not dishonour himself [by issuing commissions]; but that if he, this 
Deponent, would take the pains to go over to the prince, his son, (who had full authority from him), 
he ... should receive whatsoever commissions should be desired." 

59 The first was passed in May 1649, a second followed in July (adding counterfeiting and clipping 
to treasonous acts, and protecting property of heirs). Firth and Rait, Acts and Ordinances, 2: 120-21, 
193-94. At the trial of Colonel Morris (see below), defendant and court wrangled over the 
applicability of statutes of Edward III or Henry VII. Somers Tracts, 7: 9-10, 12; and see 11: Morris 
made the point, "[S]ince the abolishing of regal power I have not meddled with anything against the 
parliament." 

60 Note the savage retribution meted out to one eminent turncoat, the former Parliamentary 
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1156 Barbara Donagan 

they could no longer be relied on-not because soldiers rejected them but because 
the state intervened. The status of defeated Royalists was admittedly problematic. 
Those who had formerly surrendered with an undertaking not to take up arms 
again but who now returned to the king's colors had broken faith, yet it was clearly 
impractical to impose en masse the dire penalties they theoretically merited: most 
paid with money, not life.6' Those who had formerly served Parliament were 
ordered to "be sent to the Lord General Fairfax, and tried, for their Lives by a 
Council of War"; but in practice most of them were pardoned.62 As with the 
"guilty" men of Hopton and Barthomley, a modus vivendi evolved, albeit one 
untidy and unequal in its justice. What happened after Colchester and Pontefract, 
however, signaled a harsher response and a novel and dangerous erosion of 
soldiers' protections. In 1648 and 1649, crimes against humanity were overshad- 
owed by crimes against the state. What happened to some Royalist officers after 
surrender represented a change that went beyond outrage at return to arms. 
Retribution was selective, but it introduced "victors'justice" to England. Although 
most Royalists ultimately went home or "voluntarily" enlisted for Ireland or 
Europe, some were tried and executed. That was new. If sin against the light was 
a crime against God, breach of trust was now a crime against the state rather than 
professional peers. Only after the war, however, did it become treason.63 

Colchester and Pontefract were militarily serious affairs, unlike Barthomley 
and even Hopton. The siege of Colchester lasted for ten weeks in the summer of 
1648; it engaged major leaders on both sides, Lords Goring and Capel for the 
king and Fairfax for Parliament. It was famous in its day for the sufferings of the 
besieged, whose hunger and sickness could not persuade Goring to surrender 
until mutinous troops forced his hand.64 Colchester's fall signaled the effective 
end of the second civil war, but Pontefract held out until March 1649; by then, the 
king and some of the Royalist leaders of that war were already dead, the Rump 
Parliament sat in London, and monarchy had just been formally abolished. In 
both sieges, enemies were accused of atrocious conduct, from ill-treatment of 
prisoners to use of poisoned bullets, but these were not counted as their notorious 
crimes. To Parliamentarians, the crimes were broken faith, betrayal, and return to 

quartermaster-general John Dalbier, then in arms for the king, whose soldier-captors, "to express 
their detestation of (his] treachery, hewed him in pieces." Ludlow, Memoirs, 1: 198. 

61 Prisoners regarded as mere deluded countrymen were sent home. For undertakings not to bear 
arms again after the first civil war, see surrender articles for Oxford (1646), Rushworth, Historical 
Collections, 6: 281-84. 

62 Rushworth, Historical Collections, 7: 1145, 1198-99, 1250, 1272; CJ, 6: 245. See the character- 
istically "mixed" terms granted after Pembroke fell in July 1648: "5 to mercy being Leaders, 16 to 
2 years banishment, the rest sent home." "Letters and Documents by or Relating to Hugh Peter," 
Raymond Phineas Stearns, ed., The Essex Institute Historical Collections, 72 (April 1936): 126. 

63 Firth and Rait, Acts and Ordinances, 2: 120-21, 193-94. See Richard Tuck, Natural Rights 
Theories: Their Origin and Development (Cambridge, 1979), 116-17, on problems of execution ofjustice 
and definition of treason in a state with an excluded rightful king and an established usurper. 

64 On the siege, see A Diary of the Siege of Colchester by the Forces under the Command of his Excellency 
the Lord Generall Fairfax (London, 1648), broadside; HMC, 14th Report, Appendix, Part IX (London, 
1895), 281-90; A True and Exact Relation Of the taking of Colchester (London, 1648); M[atthew] C[arter], 
A Most True and exact Relation of That as Honourable as unfortunate Expedition of Kent, Essex, and Colchester 
(n.p., 1650); Rushworth, Historical Collections, 7: 1155-1242. 
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1158 Barbara Donagan 

blood, exacerbated at Pontefract by infamous murder; to Royalists, they were the 
martyrdom of defeated leaders. 

Surrender terms at Colchester were harsh. Private soldiers and junior officers 
were granted "fair quarter" and became prisoners, but "the Lords, and all 
Superiour Officers and Gentlemen ... [were] to render themselves to the Mercy 
of the Lord General."65 Negotiations had elucidated this proviso: "it was in the 
Generals power to save any of those who did so submit to Mercy, or to put them 
to the sword."66 On the afternoon of the surrender, three were promptly brought 
before Fairfax's council of war and condemned to death. Two, Sir Charles Lucas 
and Sir George Lisle, were summarily shot, and became instant Royalist martyrs.67 
Both saw their fate as a departure from the decencies and laws of war. At the 
council of war, Lucas had "urged it much, that the way taken with him was without 
Precedent; but this was sufficiently answered, and a Soldier told him, how he 
[Lucas] had put some of ours to death in cold Blood, with his own Hand."68 

Thus, as an afterthought, ajustificatory charge of atrocity was introduced, but 
the situation was nonetheless tricky. Fairfax admitted that Lucas and Lisle were 
victims of exemplary justice-"the Persons pitched upon for this Example." But 
he argued that it was a "military Execution" and that "in this distribution ofjustice 
... I did nothing, but according to my commission."69 They were "prisoners at 
mercy," and, as he reiterated, "delivering upon mercy is to be understood, that 
some are to suffer the rest to go free."70 Quarter was shortly granted to the other 
officers previously admitted only to mercy, yet Fairfax then found it necessary to 
defend this action, too, and to make clear that it was no military preemption of 

65 Rushworth, Historical Collections, 7: 1242. 
66 True and Exact Relation Of... Colchester, 2. Bulstrode Whitelocke later commented on this gloss, 

"[O]f this learning, I hope none of this nation will have use hereafter." Howell, State Trials, 4: col. 
1210. 

67 Clarendon believed that Fairfax "respited" the third, the Italian Sir Bernard Gascoyne, for fear 
of reprisals against English travelers in Italy. Newman, Royalist Officers, 150; Clarendon, History, 
3: 137-38. See the frontispiece to C[arter], Most True and exact Relation. Headed "The Loyall 
Sacrifice," it portrays the martyrs' deaths before a four-man firing squad. Lucas lies dead on the 
ground; Lisle defies his executioners: "Shoot Rebells./ Your Shott your shame./ Our fall our fame." 
The frontispiece does not appear in all copies of this work; see Barbara Donagan, "Prisoners in the 
English Civil War," History Today, 41 (March 1991): 29; see also The Royal Martyrs; or, A List of the Lords, 
Knights, Commanders, and Gentlemen, that were slain in the late Wars, in defence of their King and Country, 
As also of those Executed by High Courts of Justice or Law-Martial (London, 1660), broadside; reprinted 
and expanded 1663, 1700. The fate of Lucas and Lisle continued to elicit passionate, partisan 
responses; see notably J. H. Round, "The Case of Lucas and Lisle," Transactions of the Royal Historical 
Society, n.s., 8 (1894): 157-80. 

68 Rushworth, Historical Collections, 7: 1242 (bis); and see 7: 1243 for Fairfax's justification of the 
action as "military Justice" and as vengeance for "innocent Blood" and "the Trouble, Damage, and 
Mischief, they have brought upon the Town, this Country, and the Kingdom." Lisle, however, in his 
dying speech recalled all those whose lives he had saved even in hot blood, only now himself to be 
murdered in cold blood by the beneficiaries of his clemency. BL Sloane MS 3652, fol. 112. 

69 Rushworth, Historical Collections, 7: 1243; BL Harl. MS 2315, fol. lI v. The latter passage from 
Fairfax's "Short Memorialls of some things to be cleared during my command in the Army," written 
years later, shows a continuing need to vindicate his actions. When the "Memorialls" came to be 
printed in 1699, the legitimizing phrase "distribution of justice" was one of a small but telling group 
of omissions. Short Memorials of Thomas Lord Fairfax, Written by Himself (London, 1699), 123. Lucas and 
Lisle were professional soldiers, characterized by Fairfax as "soldiers of fortune," thus demoting 
them morally to the status of mercenaries without principles; compare Firth and Rait, Acts and 
Ordinances, 1: 1166. 

70 BL Harl. MS 2315, fols. lOv-11. 
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Parliament's right to try them later: the decision on "farther Publick Justice and 
Mercy" was Parliament's.7' 

Fairfax was beleaguered from two sides. He not only had to defend the 
legitimacy under the laws of war of the deaths of Lucas and Lisle but also to 
educate Parliament in the "general sense and practice in all Wars," while at the 
same time reassuring its members that present preservation of life did not 
foreclose later prosecution and was not a claim to the primacy of military over civil 
power.72 Protection indeed proved limited. Goring and Capel were tried before a 
special High Court of Justice together with other aristocratic leaders of the second 
civil war, the earl of Holland and the duke of Hamilton.73 Of the four, only 
Goring escaped with his life, reprieved in the House of Commons by the speaker's 
casting vote. His preservation was as much a function of Parliament's overriding 
authority as was the condemnation of Capel, Holland, and Hamilton.74 Colchester 
and its ramifications raised new issues of civil and military jurisdiction and the 
subordination of the army to the state. 

The case of Pontefract demonstrated even more acutely than Colchester the 
dangers for soldiers when civilian law overrode the laws of war, for its "offenders" 
joined common criminals at the assizes. The capture of Pontefract by the Royalists 
in 1648 had been a prime example of the betrayal and breach of faith that 
outraged Parliamentarians in the return to war, for it had fallen by "conspiracy" 
orchestrated by the governor, Colonel John Morris, now a double turncoat-he 
had previously let the Parliamentarians into Royalist Liverpool.75 Narratives of 
the siege reveal the sense of mixed and shifting loyalties, of inability to trust those 
in whom trust had been placed.76 In its most notorious incident, however, bad 
faith and atrocity combined: the raid that culminated in the death of the noted 
radical Colonel Thomas Rainsborough originated in Pontefract. A Royalist 

71 Fairfax to the Earl of Manchester (Speaker of the House of Lords), August 29, 1648; 
Rushworth, Historical Collections, 7: 1243. 

72 In October 1648, explaining that "common Quarter" assured life for the present and due 
process for the future, Fairfax added, "but whether it imply to protect, or exempt them from any 
judicial Trial or Proceeding to Life, either by the civil Sword ... against which ... they rebel, or by 
the martial Power, as to Persons and Causes subject to its cognizance,... his Excellency left it to their 
determination." Rushworth, Historical Collections, 7: 1247, 1303. 

73 A fifth defendant, Sir John Owen, accused of murder and of breach of faith from terms 
accepted after the first civil war, pleaded not guilty, was convicted, and reprieved by the House of 
Commons. Howell, State Trials, 4: cols. 1207, 1211, 1216, 1217. 

74 Social status preserved them from summary trial like that of Lucas and Lisle: "[B]eing 
considerable for estates and families" (and raising the specter of objections from the residual House 
of Lords), Fairfax "thought fit to transmit [them] over to the parliament, being the civil judicature of 
the kingdom, consisting then both o[f] Lords and Commons, and so most proper judges in their 
case." BL Harl. MS 2315, fols. 1 1-1 lv; Clarendon, Histoiy, 3: 205. For the families of Lucas and Lisle, 
see Newman, Royalist Officers, 235, 240. 

75 Morris denied responsibility for the fall of Liverpool, Somers Tracts, 7: 14. The slapstick side of 
early Royalist efforts to take Pontefract did not render final success less shocking: a corporal "fell 
down drunk" on one crucial evening, thus failing to ensure that a complicitous sentinel was on watch; 
the brave attackers fled "because they begin to fire their muskets & we to run away leaving our ladder 
which was very heavy behind us." Bodl. Libr. Clarendon SP, vol. 34, fol. 25. 

76 See Worcester College, Oxford, Clarke MSS, vol. 1 14, fol. 41, for doubts entertained about one 
officer despite the fact that "all men judge [him] faithful." The Parliamentary officers instrumental 
in the "betrayal" were double turncoats who had reverted to their original Royalist allegiance. They 
exemplified the risks inherent in surrender terms that allowed the defeated to reenlist in the victor's 
ranks-as at Portland in 1646. Derbyshire Record Office, Gell of Hopton MSS, D3287, C/PARL/P lb. 
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fault that he was killed, and not [taken] prisoner." To Parliamentarians, it was 
murder, and the elegies published in his memory demanded revenge."7 

77 Bodl. Libr. Clarendon SP, vol. 34, fol. 27v; Dictionary of National Biography (hereafter, DNB), 
"Rainborow, Thomas." A Royalist officer claimed that the "design was honourable, not to kill a 
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When at last the siege ended, most officers and men were allowed to march out 
and live quietly at home. But there were six "excepted persons," headed by the 
treacherous Colonel Morris. Two, a lieutenant and a cornet, were "those that 
killed Rainsborough." Three more had been Royalist "moles" in 1648. Murder 
and breach of trust were the crimes that earned "exception," although John 
Lambert, the Parliamentary commander, acted with professional regret, for "they 
were gallant Men"; but, like Fairfax, "his hands were bound." Although the guilty 
six "had liberty to make their escape if they could," Morris and Cornet Michael 
Blackborne were captured ten days later and faced civil justice.78 In August 1649, 
they were tried at the York assizes and hanged. The charge was "treason for 
levying war against the late king and the parliament." Morris denied the court's 
jurisdiction. "I being a martial man," he said, "I ought to be tried by a council of 
war." Like Lucas before him, he saw dangerous precedent in trial for what he 
claimed to be soldierly service. "[I]f it must be so that you will make me a 
precedent," he added, "you must . . . mak[e] an act for the future, that this my 
suffering shall not be a precedent to any soldiers hereafter."79 

THE PROBLEM OF SOLDIERLY IMMUNITY for acts committed in the course of military 
service thus emerged more starkly in the second war than in the first, and it 
foreshadowed modern accusations (as at Nuremberg) of "victors' justice."80 In the 
first civil war, as we have seen, both sides had agreed, however grudgingly, not to 
treat defeated opponents as traitors but as enemies meriting the protections of the 
laws of war between sovereign states, unless they had committed an offense 
beyond merely killing, wounding, plundering, and related activities-the activities 
of soldiers as soldiers-in hot blood and in the course of action. Even then, 
retribution was moderated by social and prudent considerations. The second civil 
war brought two new elements into play, and the military crime of breach of faith 
and the civil crime of treason mingled. Exemplary justice, long a staple of 
discipline in terrorem within one's own army, was extended to defeated enemies.8' 

general in the midst of his army, but to take him prisoner, and thereby save the life of our own 
general, Sir Marmaduke Langdale, then a prisoner, and condemned to die," that is, Rainsborough 
was to be captured for use in an exchange of high-level prisoners. Somers Tracts, 7: 4. Clarendon, 
History, 3: 146-48, characterized Rainsborough as "bold and barbarous," a man whose death "no 
brave Enemy would have revenged in that manner," in effect as an "other" to whom the laws of war 
did not apply. 

78 Clarendon, History, 3: 147-48; Somers Tracts, 7: 8; Ludlow, Memoirs, 1: 199. In the escape 
attempt, one officer was killed, Morris and Blackborne "charged through and escaped," and three 
were driven back but later slipped away to safety. 

79 Somers Tracts, 7: 9, 12; see also Howell, State Trials, 4: cols. 1249-70. See Bodl. Libr. Clarendon 
SP, vol. 34, fol. 28, for emphasis on the common law character of their trial and hanging. 

80 Another argument heard at Nuremberg might have been appealing to Parliamentarians 
enraged at return to "war and blood," namely that the law of war was not applicable to those engaged 
in unjust war, a view rejected by the Nuremberg tribunal. See G. I. A. D. Draper, "Grotius' Place in 
the Development of Legal Ideas about War," in Bull, Hugo Grotius and International Relations, 205. 
Draper concluded that "full and equal application to the 'just' and the 'unjust' belligerent ... is 
demanded by morality, the nature of law, humanity, and sheer necessity." 

81 For example, the execution of Colonel Poyer in Covent Garden in 1649, selected by lot from 
three renegade colonels, Samuel Rawson Gardiner, History of the Commonwealth and Protectorate 
1649-1656, 4 vols. (1903; rpt. edn., Adlestrop, Gloucs., 1988), 1: 41. See Phillips, Civil War in Wales, 
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On the one hand, military justice became more dangerous to the defeated, while 
on the other Parliament's interpretation of the second war as treason against a 
settled state sanctioned the supervention of civil justice. Had the war evolved to a 
long-term and more equal conflict, these positions might have proved untenable, 
and a second "declaration of Lex Talionis" might have curtailed vengeance. Instead, 
in July 1649, a month before Morris's trial, Parliament's new treason act declared the 
Commons "the Supreme Authority of this Nation." Any plot or force against "the 
present Government ... shall be ... deemed ... to be High Treason."82 

In these cases after the second civil war, defendants claimed that they should be 
subject to military jurisdiction, but they also presented defenses based on civilian 
law. Morris argued that his "offense" predated the new treason act and was no 
offense under the old. He got short shrift. "I have received hard measure," he 
said, "for none could have found me guilty of treason had they gone according to 
the letter of the law, which they did not."83 The assize judges, for their part, had 
no doubt about their jurisdiction: "we have a power to try you here," they said, 
and found the law to which Morris appealed "void, ... to no purpose." His 
defense that he had "not done any unsoldierly and base act" was irrelevant, for, 
they told him, "[Y]ou are not looked upon here as a soldier; we shall do what in 
justice belongs to us."84 The duke of Hamilton also offered a double defense, civil 
and military. He argued both that he was a Scot in the service of the kingdom of 
Scotland and "no Englishman," a claim involving lengthy discussion of the 
Jacobean law of naturalization, and that he was a prisoner of war; hence a court 
that was both English and civil had no jurisdiction. His dual defense was as 
ineffectual as Morris's. He was tried, pointedly, under his English title of earl of 
Cambridge, and the court rejected all his claims.85 

Soldiers and civilians alike recognized the novel hazards of this rejection of 
military self-regulation. At Hamilton's trial, one officer declared that in granting 
the duke quarter his intention had been "only to preserve him from the violence 
of the soldiers, and not from the justice of the Parliament."86 To his credit, Hugh 
Peter, preacher to the army and publicist for Parliament, rose in court to object: 

2: 377-79, on designation of one of the three guilty colonels as "that shameful apostate, who indeed 
deserves no mercy at all, but that he should be cast into that current of the flood-gate of Justice, and 
be made exemplary to Posterity and to all perfidious villains." In December 1648, it was expected that 
all three would hang. Bodl. Libr. Clarendon SP, vol. 34, fol. 19. 

82 Firth and Rait, Acts and Ordinances, 2: 193; and see 2: 18-20 for the "Act ... abolishing the 
Kingly Office" of March 17, 1649. 

83 Somers Tracts, 7: 13; and see 10, 12. 
84 Somers Tracts, 7: 11-13. One of the two judges, Francis Thorpe, fell from favor in 1655 for 

refusal to try the western rebels on grounds similar to those raised in Morris's defense. DNB, 
"Thorpe, Francis." 

85 Unlike poor Morris, who was denied counsel, Hamilton had four counsel, including the eminent 
Matthew Hale, whose extensive notes for the defense survive. Somers Tracts, 6: 60, 62; Howell, State 
Trials, 4: cols. 1155-56; Lambeth Palace Library (London), MS 3479, fols. 128-206. 

86 Howell, State Trials, 4: cols. 1155, 1158. John Lilburne had a radical solution to Parliament's 
dilemma: "they should have killed them in the heat of blood, and not have given them quarter, or after 
quarter given should notwithstanding [have] broke it, and so ... dispatched them by shooting or 
otherwise killing them in their Chambers or the like." Instead, the defendants had been "gull'd" of 
their lives, for "to reserve them many moneths together alive .. ., pretending to take away their lives by 
the rules ofJustice and Law" constituted "a president of wrong." John Lilburn, The Legal Fundamental 
Liberties of the People of England, 2d edn. (London, 1649), [70] (misnumbered 52)-73. 
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[H]e had seen many Articles of War, but never heard of such ambiguity; ... it was clear 
by these Articles the Duke held his life secured, as well from the Parliament as from the 
soldiers; and [he] wished to God, that if their Commissioners had meant otherwise, it had 
been so expressed in the Articles, it being most necessary that Articles in a concernment 
of life should be plain and certain. 

The president of the court conceded his point, but it was "now too late" to help 
Hamilton.87 

If mercy had always been discretionary, the protections of quarter had now 
become equally uncertain. Royalists like Hamilton surrendered secure in soldierly 
convention, only to find their feet on slippery ground.88 Capel argued that 
Parliament's ordinance prohibiting quarter to the Irish "implied, that quarter 
given to others, should be inviolable for life"; Hamilton and Morris demanded 
trial by court-martial for alleged breach of laws of war.89 All recognized that, 
beyond the narrow focus of their own fates, new precedents were being estab- 
lished: Parliament, by reneging on the sanctity of articles, was abandoning 
international norms and practice, and by overriding them was extending its 
powers in novel ways. Hamilton adjured the court "to consider, how sacred 
Articles of War were reputed in all places, and among all nations, and how 
inviolably they were kept, ... not only to strangers but to subjects." While he did 
not dispute "what the parliament had the power to do,... no parliament had ever 
done the like before."90 

Fortunately, the threat of treason as the exemplary charge of choice against 
defeated enemies receded. Even at its height, its use had been selective and 
arbitrary, revealing yet again its quality as what Conrad Russell has called a 
"barometer of political panic."9' Despite revulsion at return to war and blood, old 
ways were not universally abandoned. At Scarborough in December 1648, for 
example, generous terms allowed the defeated the full panoply of honor, and it 
was not long before some discretion and leniency returned.92 In March 1649, the 
House of Commons ominously debated whether "any more [were] fit to be 
proceeded against for Life, besides those who are appointed to be tryed, or are 
tryable, by a Court Martial for Revolts by Land or Sea." By June, however, they 
were considering a general pardon.93 The third civil war of 1651-better 
described as invasion with limited domestic support-admittedly saw another 

87 Howell, State Trials, 4: col. 1158. For the confused circumstances of Hamilton's surrender, 
which affected subsequent claims regarding custody and conditions, see Stearns, "Letters ... Relating 
to Hugh Peter," 128-30. Commissary-General Henry Ireton, Cromwell's son-in-law, testified that 
Fairfax had promised a trial by peers and that "Parliament's Authority could not be restrain'd" 
thereby. Clarendon, History, 3: 204-05. 

88 Their fellow defendant SirJohn Owen also "pleaded quarter." Howell, State Trials, 4: cols. 1213, 
1216, 1250-51, 1264. 

89 Hamilton was additionally accused of breach of faith as a prisoner. Howell, State Trials, 4: cols. 
1158, 1213, 1216. 

90 Howell, State Trials, 4: cols. 1158-59, 1164. 
91 Russell, "Theory of Treason," 32; and see 46 for the evolution of the theory. 
92 Bodl. Libr. Clarendon SP, vol. 34, fols. 10-10v; CJ, 6: 128; compare Rushworth, Historical 

Collections, 7: 1271-72, for the harsher treatment ordered by the Commons for an earlier group of 
Scarborough prisoners in September 1648. 

93 CJ, 6: 162, 245. In June, some offenders were not yet thought fit to be received into grace and 
favor, a formulation clearly excluding capital punishment and offering hope for the future. 
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notable Royalist victim of treason charges who vainly claimed the status of 
prisoner of war. The earl of Derby was executed amid general regret and despite 
Cromwell's reported efforts to save him, but his case fits a traditional category of 
treason. Although his fate was harsh and could be seen as a return to the justice 
of 1648 and 1649, it was legally defensible on the basis of an ordinance of 1651 
that predated his actions; in this, it differed from the cases of Morris and 
Hamilton.94 

Charges of treason did not disappear-John Lilburne's was a famous later 
case-but they reverted to normal; soldiers and civilians alike, victims fell into 
familiar categories of rebellion and revolt (scale failing to dignify events as civil 
war, as in the case of Penruddock's Rising), of plotting and subversion.95 
Meanwhile, old habits of obligation and civility reasserted themselves. The 
implacable preacher Edmund Staunton had been prescient when in 1644 he 
lamented the "fleshly barre" to draconian justice set up by natural and civil 
relations and engagements between kinsmen and old companions. The ties that in 
the first civil war led a Parliamentarian to intervene on behalf of a Royalist 
prisoner-"Sr, the truth is hee married my sister" were not swept away in the 
second.96 Social bonds, political prudence, and decline of the Royalist threat 
prevented long-term entrenchment of exemplary and arbitrary "justice" against 
defeated military enemies. Yet, although the excursion into that territory was 
brief, while it lasted it reversed conventional wisdom on the superiority, as 
defender of victims' rights, of parliamentary and civilian law over military. 
Armies' rule of law, within their traditional jurisdictions, had provided a safer 
protection for the defeated than did Parliament's.97 

In both the first and second civil wars, the conduct of soldiers, individually and 
collectively, was governed by the nexus of laws of war-professional, religious, 
and moral-previously described. In the first war, offenses were normally 
punished, if at all, according to the professional code governing the conduct of 
military enemies with equivalent legal "standing," and opponents were con- 
strained not only by mutually acknowledged standards but by utilitarian consid- 
erations of reciprocity. The victors' justice of the second war moved toward 

94Derby and some fellow officers were tried and executed under a special ordinance passed in 
August 1651 and in force for three months only; it was directly applicable to their subsequent 
"offenses." (Contrast Morris's claim that the new treason law of 1649 postdated the crime he was 
accused of.) It mandated trial by council of war and the penalties of treason for any who aided and 
abetted "Enemies and Invaders" and Charles Stuart. Firth and Rait, Acts and Ordinances, 2: 550-51. 
It was directed specifically against native English. Scots taken in 1651 may have met with severe 
treatment, especially from English civilians, but they were not designated as traitors. See Gardiner, 
Commonwealth and Protectorate, 2: 60-66; CJ, 6: 615. 

95 Penruddock, too, pleaded that his actions did not qualify as treason and that he had surrendered 
to articles guaranteeing life. DNB, "Penruddock, John." 

96 Staunton, Phinehas's Zeal, 19; Jerrilyn Greene Marston, "Gentry Honor and Royalism in Early 
Stuart England,"Journal of British Studies, 13 (November 1973-74): 29. Note Hutchinson's efforts on 
behalf of an "enemie" cousin: L. Hutchinson, Life of Colonel Hutchinson, 177. Compare John Clopton 
of Essex, who with "much ado" obtained the release of a "mutinous" cousin in May 1648; in 
September, Clopton refused to pay up for an uncle's freedom, but his uncle's ensuing anger reveals 
expectation that ties of kinship should have prevailed. Essex County Record Office, Chelmsford, 
D/DQ s18, fols. 37, 52v. 

97 On the dangers of politicization of treason through changes in the law and of "fickle" votes that 
would "demolish ... your own Bulwarks," see Lilburn, Legal Fundamental Liberties, 79. 

AMERICAN HISTORICAL REVIEW OCTOBER 1994 

This content downloaded from 129.252.86.83 on Sun, 15 Sep 2013 22:46:10 PM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


Atrocity, War Crime, and Treason in the English Civil War 1165 

reduction of military enemies from professionals to whom the laws of their fellows 
applied to traitors subject to the penalties of civilian treason law. In the process, 
atrocity, while still invaluable for propaganda purposes, came to run second to 
"war crimes," in the broad sense of the term. The putative guilt of Lucas and Lisle 
for "atrocious" actions in "cold blood" was less important than the value of their 
deaths as deterrence, as a warning against endangering the peace of the realm. 
Like Lord Capel, the earl of Holland, and the duke of Hamilton, Morris and 
Blackborne were criminals and traitors, guilty of breach of faith and of returning 
the kingdom to war and blood. Atrocities were not forgotten, but the crimes for 
which these men suffered were essentially crimes against the state, not against 
fellow soldiers or civilians. Parliament's claim to embody the state and the 
extension of its powers weakened rather than strengthened subjects' rights. The 
muddled ideology of the Petition of Right of 1628, with its attempt to protect 
subjects from ill-defined martial law, was temporarily turned on its head, while 
Lilburne's assertion that the powers of martial law were merely derivative from 
those of the state lost its liberating force when the state turned to treason charges 
to punish former military enemies.98 

The proceedings of 1648-1649 foreshadowed those of the Restoration against 
regicide war criminals. Yet the parallel suggests another that was equally part of 
the moral economy of war and restoration and that helps to explain survival of a 
viable polity and society. Just as after Colchester and Pontefract, most Royalists 
were ultimately allowed peacefully to go home, so at the Restoration, most of 
those engaged under Parliament and Cromwell were granted "indemnity." The 
reasons were more practical than charitable. The benefits of "oblivion" overrode 
those of vengeance. The earl of Bristol, who supported execution of the regicides, 
told the House of Lords in July 1660, "I find myself set on fire, when I think that 
the blood of so many vertuous and meritorious ... persons ... so cruelly and 
impiously shed, should cry so loud for vengeance, and not find it from us." Yet 
when "the criminal and the misled ... [made] up so numerous a part of the 
nation," failure to provide them with "the firmest assurances of impunity" would 
open the way to "new combustions." Only "security from . . . guilty fears" could 
ensure "still water" for the kingdom after its "past tempests." To fail to mete out 
justice was a mischief, but the alternative was worse: "[B]etter innumerable 
mischiefs to particular persons and families, than one heavy inconvenience to the 
publick."99 Bristol may have felt that his solution to retroactive justice for atrocity 

98 See Paul Christianson's illuminating discussion in "Arguments on Billeting and Martial Law in 
the Parliament of 1628" (forthcoming). In 1628, there was no clear distinction between military law 
applicable within armies and martial law in the modern sense of temporary suspension of civilian law 
and subjection of civilians to army power. The only alternatives, it was argued, were either martial 
law or civilian jurisdiction over soldiers. The first attempt by articles of war to demarcate jurisdiction 
over civil offenses by soldiers, in ways that would maintain army autonomy but cooperate with civilian 
magistrates, came in 1640 in Lawes and Ordinances of Warre, Established ... by ... The Earle of 
Northumberland (London, 1640), D2, "Of Administration of Justice," Nos. 4, 5. The confusions of 
1628 derived from failure to conceive either of war in England or of a standing army in need of 
military discipline-as some old military hands pointed out. I am grateful to Paul Christianson for 
allowing me to see this article before publication. 

99 Somers Tracts, 7: 460-61. 
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and war crimes lacked nobility, but he saw it as the only practical route to a 
reconciled state. 

England's wars "against our selves, our brothers," were brutally intimate.I00 Yet 
civil war had some advantages. Alongside the atrocities and the prudence instilled 
by fear of reprisal or of ultimate victory by the other side lived the hope that "the 
sword ... might be dipt in oyl, rather than in blood," that enemies could "live to 
be friends" and "win by civility [more] than by harshness."'0' The fragile survival 
of these ameliorating qualities depended on civil war being regulated as foreign 
war; they were endangered by declension from laws of war to treason. 

In both wars, the relation between professional and often humane regulation of 
conduct in war and political agendas that threatened it remained uncomfortable. 
Maintenance of an uneasy balance aided postwar stability and reconciliation and 
England's survival, to an imperfect but remarkable degree, as a functioning 
society-despite factions, hardships, injustices, and limited and grudging toler- 
ance. The country not only largely escaped contemporary Germany's physical fate 
as a victim of prolonged war, but its good fortune appears in comparison with 
long-term effects of some other civil wars, whether in Ireland, Spain, or, we can 
predict, Bosnia. The nature of the moral economy of the English civil war 
contributed to this relatively happy outcome. Yet the interlude of politicized 
response to "war crimes" casts a less than flattering light on the conflict's place in 
the history of international attempts to legislate better wars. If history offers no 
simple lessons, no neat recurrences, by which the present can learn from the past, 
it may yet, as R. G. Collingwood observed, warn of tigers that lurk in the grass.'02 
The English civil war, if not in the first division of wars in terms of scale, 
destructiveness, and atrociousness, nonetheless exhibited evils in conduct of 
war and retribution after it that remain familiar. If tigers of cruelty and revenge 
have changed little since the seventeenth century and are still at large in the 
twentieth, the wary traveler may yet learn something from the successes and 
failures of seventeenth-century Englishmen in evading, by luck or policy, their 
worst depredations. 

100 Orders and Institutions of War. . . Newcastle, 8. 
101 William Sedgwick, Justice upon the Armie Remonstrance (London, 1649), 25; Vindication of the 

Character and Conduct of Sir William Waller (London, 1793), 7-8; Bodl. Libr. MS Tanner 62/2A, fol. 
423. 

102 Robin George Collingwood, An Autobiography (Oxford, 1939), 100-01. 
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